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February 4, 2004

TO:

SES Members

FROM:
Director of Human Resources, NIH

SUBJECT:
UPDATE - Changes to SES Pay System

This is to update you on the status of the new Senior Executive Service (SES) Pay System.  As you know, on November 24, 2003, the President signed H.R. 1588, the "National Defense Authorization Act for Fiscal Year 2004” that made government-wide changes to the SES Pay System effective January 11, 2004.  The Office of Personnel Management (OPM) has not issued final regulations, but is expected to issue them within 180 days of January 11, i.e., by July 2004.  

Highlights of the changes to the SES Pay System are listed below, based on our knowledge today.  The items in bold are updates to my December 11, 2003 memo.  

Rates of Pay

· On January 11, 2004, the current ES pay levels (ES-1 through ES-6) were replaced by one large pay band with a maximum rate of pay at the Executive Schedule (EX) III level (currently $144,600).  The SES pay band is now $103,700 – $144,600.  
· Effective on that date, the existing base pay and locality pay of each SES executive were combined into one salary to establish a new base pay rate for each employee.

· There is no locality pay under the new pay system.  Locality pay is eliminated for SES executives.  

· An annual comparability pay increase is gone.

· Only one pay adjustment, upward or downward, will be allowed for each SES executive in a 12-month period.
· The exception to this 12-month rule is that during the transition period to the new pay system, NIH and the Department were authorized to approve a limited number of SES executives for a 1.5% pay increase to be retroactively effective on January 11, 2004.  There is also the potential for (but no guarantee of) an additional .7% increase retroactive to the same date for this limited number of SES executives if the EX pay rates are increased.

· If you received an email from me on January 28, you were one of the limited number of SES executives who will receive the retroactive pay increase(s).

· Future pay increases for SES executives are dependent upon requirements of yet-to-be-issued OPM regulations and the yet-to-be-developed HHS SES Performance Appraisal System.  The HHS Performance Appraisal System must comply with the regulations and be certified by OPM as a “pay-for-performance” system.

· Once the HHS Performance Appraisal System is certified, the maximum base pay rate for HHS SES executives will increase from EX-III (currently $144,600) to EX-II (currently $154,700).  In addition, the statutory pay cap on total compensation (awards, retention incentives, etc.) will increase from the current EX-I limit ($174,500) to a rate equivalent to the Vice President’s pay (currently $201,600).

· An OPM-certified pay-for-performance system is a performance appraisal system that:

· Makes “meaningful distinctions” among levels of performance.

· Is linked to the agency’s employee performance appraisal system and the agency’s strategic plan.   

Pay Reductions
· No SES executive will have his/her pay reduced for the first year after the statute takes effect, i.e., not until after January 10, 2005.  

· No SES executive will suffer a reduction in pay because he/she transfers from an agency with an OPM-certified performance appraisal system to an agency without an OPM-certified system.

Retention Allowances

· Retention allowances are computed as a percentage of base pay.  Since base pay increased effective January 11, retention allowances were recalculated effective on the same date for those SES executives who were receiving them, and those executives began receiving a higher dollar amount.

Computation of Retirement Annuities
· Retirement annuities were formerly computed on the total of base pay and locality pay.

· The new SES Pay System will not change how retirement annuities are computed because the new base pay amounts as of January 11 now include the locality pay that SES executives received just prior to that date.

Post-Employment Restrictions
· H.R. 1588 amended 18 U.S.C. § 207(c) to establish a new pay standard for determining the applicability of the post-employment restriction commonly known as the one-year "cooling-off" period.

· 18 U.S.C. Section 207(c) bars former "senior employees," for one year after completing their government service, from making any representational 

communication to or appearance before their former agency, with the intent to 

influence governmental action on behalf of a new employer or others.    








           






· This provision bars representation with respect to both particular matters of general applicability, such as statutory initiatives, regulations, programs, and 

Policies; and specific party matters, such as grants, contracts, audits, 

investigations, and lawsuits. 

· Prior to January 11, 2004, Section 207(c) applied only to Senate-confirmed Presidential appointees (PAS), career and non-career members of the Senior Executive Service at pay levels ES 5 and 6, Commissioned Corps officers in uniformed service pay grades O-7 or above, and employees in other pay systems whose annual rate of basic pay is set at or above $134,000.  

· The one-year "cooling-off" period is in addition to the basic Post-Employment Restrictions in 18 U.S.C. § 207(a), applicable to all employees, that impose a lifetime ban and a two-year ban, respectively, as to specific party matters in which the employee participated or supervised.

· Under the new pay standard, § 207(c) now applies to individuals whose annual rate of basic pay equals or exceeds 86.5 percent of the rate for EX II, which currently equates to $133,815.  This means that most SES members who were not subject to § 207(c) in the past, now meet the new standard.  

· The law also provides that SES executives who were previously subject to § 207(c), i.e., were at the ES-5 and ES-6 pay levels just prior to January 11, will continue to be considered senior employees for two years after the January 11 effective date.

· Questions concerning Post-Employment Restrictions may be directed to your IC Ethics Coordinator whose name can be found at http://ethics.od.nih.gov/  

As new information is forthcoming, we will update you.  Right now, there are more questions than there are answers available, but if you have questions, please feel free to contact me or your IC SES Liaison.

Robert Hosenfeld

